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Dear Sir/Madam:
I am writing on behalf of the Schuyler Center for Analysis and Advocacy in response to the Department of
Homeland Security’s (DHS) Notice of Proposed Rulemaking (proposed rule) to express our strong opposition to
the proposed rule to amend regulations relating to the apprehension, processing, care, custody, and release of alien
juveniles published in the Federal Register on September 7, 2018.
As a child and family policy organization, we know that children do best when they’re with their families and that
detention, and the stress and uncertainty associated with detention, can have long-term damaging impacts on
children, even into adulthood. The proposed rule would terminate the 1997 Flores Settlement Agreement (FSA),
as amended in 2001, and introduce new regulations that are more likely to result in the indefinite detention of
immigrant children and negatively impact their well-being. Such regulations are plainly “inconsistent” with the
FSA’s mandate to favor the release of children from government custody, and cannot serve as a valid basis to
terminate the FSA. The Schuyler Center condemns the indefinite detention of immigrant children and families
and respectfully opposes the proposed rule.
For the reasons detailed in the comments that follow, DHS and the Department of Health and Human Services
(HHS) should immediately withdraw their current proposal, and dedicate their efforts to advancing policies that
safeguard the health, safety, and best interests of children and their families, not least through robust, good-faith
compliance with the Flores Settlement Agreement.
Thank you for the opportunity to submit comments on the NPRM. Please do not hesitate to contact us to provide
further information.
Sincerely,
Dede Hill
Director of Policy
Schuyler Center for Analysis and Advocacy

DETAILED COMMENTS in opposition to DHS Docket No. ICEB-2018-0002, RIN 0970-AC42 1653-AA75,
Proposed Rulemaking: Apprehension, Processing, Care, and Custody of Alien Minors and Unaccompanied
Alien Children
The Schuyler Center for Analysis and Advocacy is a 147-year old non-profit, non-partisan organization dedicated
to public policy solutions that improve the well-being of New York’s most vulnerable families and children.
Among our areas of expertise are child welfare, and child and family health, including children’s mental health.
We know that detaining children and families inflicts severe trauma on children -- and parents, the effects of which
may last a lifetime. This is particularly true when those who are detained have already experienced trauma, as is
the case for many of the families seeking entry at U.S. borders who are fleeing unthinkable violence at home.
At the Schuyler Center, we devote each day to advancing policies that improve children’s well-being and enable
them to thrive. This proposed rule would, if adopted, inflict grave and lasting harm on countless children and
families. Accordingly, we strongly oppose this proposed rule, and request that it be withdrawn, for the following
reasons:

Child Welfare Concerns
Detention of children & families is contrary to child welfare principles: The federal government has long
recognized the need to not only reduce the number of children in group homes, but also to keep children safely at
home with their families. Just this year, a sweeping new federal law was enacted -- the Family First Prevention
Services Act of 2018 – a primary purpose of which is to reduce the number of children placed in congregate
settings whenever possible, reflecting the consensus of the nation’s child welfare experts and practitioners that
under most circumstances, children do not fare well in congregate care settings. Specifically, the law places new
limits on federal funding for the use of congregate care, as well as additional expectations for quality of care and
family engagement in foster care, and places an emphasis on supporting the programs and supports that help to
keep families together.1. Placing children in indefinite detention – with or without their parents – runs contrary
to the spirit of the Family First Prevention Services Act.
What is more, child welfare researchers have found that youth who have been placed in group homes, instead of
family foster care, have higher rates of delinquency and worse educational outcomes. In addition, youth who have
experienced trauma are at higher risk of further abuse when placed in group homes compared to family homes.2
In recognition of the problems posed by congregate care, state child welfare systems have significantly reduced
the number of children placed in these settings over the last ten years.3 Placing children in indefinite detention
and/or separating them from their families is contrary to this research.
The proposed rule could cause more family separation and place more children in federal foster care:
Currently, when a minor in DHS custody is authorized for release on bond, parole, or recognizance, and there is
no suitable sponsor available, DHS must evaluate, on a case-by-case basis, the simultaneous release of a “parent,
legal guardian, or adult relative in Service detention.” The proposed regulations eliminate this provision entirely.
Without the requirement to consider simultaneous release for parents along with their children, more children may
be separated from their parents and placed in ORR custody. Under the proposed regulations when a detained
parent/guardian is not released with a child and no parent/guardian is available to take custody of the child, DHS
may treat the child as an unaccompanied alien child (UAC), separate the child from the detained parent/guardian,
and transfer the child to ORR custody to begin the process of locating a sponsor.4

The American Psychiatric Association has concluded that forced separation “is highly stressful for children and
can cause lifelong trauma, as well as an increased risk of other mental illnesses, such as depression, anxiety, and
posttraumatic stress disorder (PTSD).”5 Further, it would delay their release and prolong their institutionalization,
and would swell an already overburdened ORR shelter system.
Limits to family reunification: The proposed rule would permit ORR to deny reunification on the basis of a
belief that the child’s sponsor will not secure the child’s appearance before DHS or the immigration courts. It does
not, however, establish how ORR is to determine whether custody is required to secure the child’s appearance,
nor does it establish any process by which a child may be protected from an erroneous determination. This is
entirely at odds with ORR’s child welfare mandate.
The proposed rule (§410.301(f)) fails to recognize ORR’s court-ordered obligation to provide due process if
withholding a UAC from his or her parent. If denying a parent-sponsor, ORR is required to provide detailed notice
to the parent, including notice of the evidence leading to a denial decision, and must offer a hearing before a
neutral arbiter at which the parent and/or child may be heard.6 This proposed regulation runs contrary to past court
rulings on the release of UACs to parent sponsors.
Prolonged incarceration re-traumatizes and delays healing for mothers and children fleeing gender-based
violence: Many asylum seeking mothers and children who flee to the US have survived horrific violence such as
domestic and child abuse, rape, sexual slavery, and human trafficking. Trauma can manifest in children as chronic
anxiety, depression, and sleep and digestive disturbances, which in turn cause developmental delays physically,
cognitively, and emotionally. Compounding this trauma are the profoundly damaging effects of incarceration in
and of itself, on both mothers and children. Experts are unanimous that children should never be unnecessarily
incarcerated even when held along with their parents. According to the American Academy of Pediatrics, “[t]he
act of detention or incarceration itself is associated with poorer health outcomes, higher rates of psychological
distress, and suicidality making the situation for already vulnerable women and children even worse.”7
Meaningful access to trauma-informed mental health care, particularly in cases of sexual assault, is critical to
ensure that both adult and child survivors heal and ultimately achieve self-sufficiency. The longer survivors go
without such desperately needed services, the more challenging the healing process may be. Finally, the power
dynamics inherent in any custodial setting are especially damaging to survivors of gender-based violence. These
dynamics are reminiscent of the power and control maintained by traffickers and abusers to keep survivors in a
chronic state of fear, submission, and helplessness.8
The proposed rules pose further harm to women and children fleeing violence and run contrary to established
research on the health and healing of young people who have experienced trauma.

Health Concerns
The detention of children is fundamentally harmful: Just as separation of children from their parents is
inherently harmful, so is child detention. Numerous clinical studies have demonstrated that the mitigating factor
of parental presence does not negate the damaging impact of detention on the physical and mental health of
children.9 In 2017, the American Academy of Pediatrics published a policy statement titled Detention of
Immigrant Children stating that immigrant children seeking safe haven in the United States should never be placed
in detention facilities.10 The American Medical Association has also adopted a policy opposing family
immigration detention given the negative health consequences that detention has on both children and their

parents.11 In 2018, the American College of Physicians released a policy stating that “forced family detention—
indefinitely holding children and their parents, or children and their other primary adult family caregivers, in
government detention centers until the adults’ immigration status is resolved—can be expected to result in
considerable adverse harm to the detained children and other family members, including physical and mental
health, that may follow them through their entire lives, and accordingly should not be implemented by the U.S.
government.”12
Detained children have been reported to have tenfold increase in developing psychiatric disorders. 13 Studies of
health difficulties of detained children found that most children since being detained reported symptoms of
depression, sleep problems, loss of appetite, and somatic complaints such as headaches and abdominal pains;
specific concerns include inadequate nutritional provisions, restricted meal times, and child weight loss.14
We must remember that immigrant children are still children. Protections for children in law or by the courts exist
because children are uniquely vulnerable and are at high risk for trauma, trafficking, and violence. Proposals like
this rule that seek to override the Flores Settlement Agreement in order to allow for the longer-term detention of
children, with or without their parents, or to weaken federal child trafficking laws, strip children of protections
designed for their safety and well-being and put their health and well-being at risk. What is more, allowing for
“exceptions” to established standards of treatment of children for one class of children, i.e., immigrant children –
threaten to erode the protections for all of our children. It is a slippery slope we must not start down.
Detention centers are unable to provide adequate services: Family residential centers, often located in remote
areas far from urban centers, have struggled to recruit adequate health staff, including pediatricians, child and
adolescent psychiatrists, and pediatric nurses. While families released through non-custodial measures have
access to providers based in the community, families in detention often have inadequate access to qualified
medical and mental health professionals.
Another crucial factor in health care access is language: requests for medical care, information about available
care and access to care are all conditioned on being able to communicate with health professionals in an
understandable language. In any emergency situation, there is no reliable mechanism to allow staff to
communicate effectively with all detainees.
State licensing is essential to ensure a minimum level of protection: State licensing is key to ensuring that
facilities are safe and appropriate for children and families. State-level oversight includes examining minimum
standards for adequate conditions of confinement, including maintaining medical and mental health staff,
provision for adequate language interpretation, physical facilities that are appropriate for children, and preparation
for emergency situations. The proposal to remove state licensing and begin self-licensing facilities removes an
important layer of protection and third-party oversight.

Education Concerns
The Flores parties reached the Flores Settlement Agreement (FSA) through their shared belief in the “particular
vulnerability” of children. That is why the FSA has a strong presumption in favor of releasing immigrant children
to a parent, legal guardian, family member, or other adult as authorized by a parent or legal guardian or, when no
such adult can be identified, to a state-licensed program that, at a minimum, complies “with all applicable state
child welfare laws” and provides “[e]ducational services appropriate to the minor’s level of development... in a
structured classroom setting.”15

When children are in an unstable environment or when parents or caregivers are unable to act as providers for
their children, their education suffers. For example, children placed in temporary living facilities, children
experiencing homelessness, and children in foster care all face significantly higher barriers to learning. 16 The
proposed rule will deprive more children of the opportunity to reach their full developmental and academic
potential by restricting their release to trusted caregivers and their access to schools with supportive norms and
structures.
The Schuyler Center believes that all children deserve the best chance to learn and succeed. We all suffer when
we do not invest in the education and development of our children. The parties to the FSA created a policy
favoring children’s release from government custody and providing access to education. The proposed rule is
inconsistent with, and undermines the purposes of, the FSA.

Root Cause Concerns
In addition to the concerns outlined above, we are also concerned the proposed rules ignore the serious root causes
that are driving children and families to leave their countries of origin.
There is substantial evidence to demonstrate that not only poverty but also violence, corruption, and impunity
drive forced migration from countries of Central America, including Guatemala, Honduras, and El Salvador, to
the United States. In recent years, numerous studies have evidenced that violence is a main push factor of forced
migration from this region and a major reason that individuals seek international protection.17 Indefinite detention
in the United States for children and families would only serve to compound the trauma that these individuals
have already suffered before arriving at the U.S.-Mexico border given the conditions in their home countries.
Moreover, a substantial number of children, families, and individuals fleeing this region have grounds for asylum
based on these conditions.
For the reasons outlined above, we respectfully urge DHS and HHS to withdraw this proposal.
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